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IN THE 

i 

Hmtetr States Court of appeals 

FOR THE DISTRICT OF COLUMBIA j 

i 

_ 

April Term, 1935. 


No. 6455 


Leonard P. Walsh, Appellant , 

v. 

Anna Rosenberg, Appellee. 


BRIEF FOR APPELLANT 


This is an appeal from the judgment of the Supreme 
Court of the District of Columbia awarding damages 
in the sum of Ten Thousand Dollars ($10,000.00) to the 
appellee, Anna Rosenberg, for damages sustained by 
her, growing out of the collision with the car alleged 
to have been owned and operated by appellant, Lbon- 
ard P. Walsh. 
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THE COURT ERRED IN DENYING APPELLANT’S 
MOTION FOR A DIRECTED VERDICT, RE¬ 
NEWED AT THE CLOSE OF THE CASE. 

The appellant contends: 

First: That the appellee failed to identify appellant 
as the operator of the car. 

Second: That the appellee failed to produce proper 
proof that it was appellant’s car that struck appellee. 

ThirdThat the appellee failed to prove any negli¬ 
gence on the part of the appellant. 

Fourth: That the testimony of the appellee clearly 
shows that appellee was guilty of contributory negli¬ 
gence as a matter of law. 

The Declaration (R-2) alleges that the appellant 
owned an automobile which was being operated by and 
on behalf of the appellant and by reason of the negli¬ 
gence of the said appellant the automobile of the ap¬ 
pellant collided with appellee, and in support thereof 
the following testimony was introduced: 

Carrol T. Gillespie, a witness for appellee, on di¬ 
rect examination, testified he heard a crash and looked 
and observed a Ford coupe travelling on the car tracks 
going East on Pennsylvania Avenue, Northwest, be¬ 
tween 21st and 22nd Streets, and that it continued on 
for an additional forty or fifty feet before it was forced 
to stop because of other traffic; that he kept his eye on 
the car while driving from the north to the south side 
of Pennsylvania Avenue opposite the Ford coupe and 
got out of his car while the Ford was on the track 
with someone in it. And after placing appellee in his 
car turned to the Ford coupe and found it had left the 
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scene; that he had taken the number of the car as he 

7 # i 

passed it and the license number was D. C. Xo. P[7807 
and it was admitted that a Ford car with License Xo. 
P-7807 was owned by appellant (R-12-13); on cjross- 
examination Carrol T. Gillespie stated he hearcjl the 
crash and the scream and he saw the car come to a| stop 
about forty to fifty feet from where he saw the wpman 
fall into the street; that he swung his car around and 
parked it on the opposite side of the street about paral¬ 
lel with the Ford coupe and when he got out of his car 
and looked in the Ford coupe there was no one in it 
(R-16) and seeing that no one was in it he took the 
number and went directly to where appellee was on 
the sidewalk; that he did not write down the license 
number until shortly after he arrived at the Hospital 

T 

and trusted to his memory during that time; tha|t he 
had some difficulty getting appellee into hi-s car land 
after doing so went back to the Ford coupe but it;had 
gone, and on re-direct examination he was asked:! 

i 

“Q. When you looked, after hearing the crash, 
was the machine you saw then moving, the same 
machine that you later found without anyone in 
it, standing on the car tracks? A. Yes, sir.” 


John McGinnis, a witness for appellee, on direct 
examination, stated that his attention was attracted to 
a loud noise and on turning around learned that appel¬ 
lee had been struck by a Ford coupe and that the Ford 
coupe went quite some distance after it struck appellee 
before it stopped and when witness looked after the 
car it was moving at a rapid rate of speed and t^hat 
traffic was not very heavy. On cross-examination fit¬ 
ness stated that the car he saw immediately after |the 
accident proceeded four hundred or five hundred feet 
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and going beyond 21st Street and later looked down 
and saw this car standing there. 

Bennie Lipsip, the only witness to identify appel¬ 
lant, a witness for appellee, on direct examination, 
stated he was at the corner of 21st and Pennsylvania 
Avenue and saw an auto accident there and that the 
auto -was going sixty-five miles per hour and that it 
kept going south, toward downtown; that it kept going 
and later stated it went about five feet after hitting 
appellee and he went over to the car and that the two 
men did not get out of the car while he talked to them. 

On cross-examination he stated that he saw the car 
strike her going at sixty-five miles per hour and then 
stated his back was turned; that he knew it was going 
sixtv-five miles per hour because a motorcycle cop was 
following it for speeding but could not in any way ac¬ 
count for the disappearance of the officer, and that the 
occupants of the car never got out of the car; that ap¬ 
pellee was put in a car right where she w T as struck and 
that witness Gillespie did not help to put her in the car. 

William McGrath, a witness for appellee, stated 
that he was an assistant in the Corporation Counsel’s 
office of the Police Court and remembered the above 
matter being called to his attention and on cross-exam¬ 
ination stated he believed that lie did make out papers 
against Joseph Walsh. 

On behalf of the appellant, Joseph Walsh testified 
that he was the one identified as the driver by Bennie 
Lipsip at the Third Precinct and later at the Corpora¬ 
tion Counsel’s office and that a paper was made out 
against him. 

Appellant, on behalf of himself, testified, that he was 
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not driving the car, nor did he know who had his ^ar, 
and that Bennie Lipsip identified his brother at Num¬ 
ber Three Precinct and at the Corporation Counsel ’s 
office as the driver of the car and that the first informa¬ 
tion he had of the injury to appellee was when he kvas 
informed the following morning by Sergeant Gillespie. 

Edwari> N. Welliver, Assistant Corporation Coun¬ 
sel, stated he was present in the Corporation Counsel’s 
office of the Police Court and that Mr. McGrath toas 
making out a paper against Joseph Walsh and he 
knew that no one was charged but Joseph Walsh. 

John Fenlox, a witness for appellant, stated that he 
was in the apartment with Leonard Walsh on that eve¬ 
ning and that Leonard Walsh did not go out. 

Appellant contends that the testimony introduce^ on 
the part of the appellee, plaintiff below, was not Suffi¬ 
cient to identifv him as the driver of the car and that 
the testimony concerning the identification of the car, 
by Sergeant Gillespie, when looked at in the ligtjt of 
his other conflicting statements, had little or no proba¬ 
tive force. 

The only witness to identify Leonard Walsh was a 
newsboy by the name of Bennie Lipsip, referred tjo in 
the Judge’s charge as “unfortunate”. He statedl he 
was looking at the time of the collision and then said 
his back was turned to it. That the car was going 
sixty-five miles an hour and kept on going and that 
there was a motorcycle officer following him but didn’t 
know where the officer went and there wasn’t in fact 
any officer there. He said that the car stopped in five 
feet and that he talked to the driver and occupant and 
that they never got out of the car, upsetting Gillespie’s 
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testimony that there was no one in the ear when he 
* 

turned around. But in the face of Bennie Lipsip’s 

testimony that he identified Leonard Walsh in the Po- 
% 

lice Court! comes the testimony from William McGrath, 
appellee’s witness, that he issued two papers against 
Joseph Walsh. Why should papers issue against Jo¬ 
seph if Leonard was identified? The fact that papers 
were issued against Joseph Walsh was borne out by 
the testimony of the two assistants in the Corporation 
Counsel’s office and by the testimony of Joseph and 
Leonard Walsh. 

Sergeant Gillespie’s testimony that he took the num¬ 
ber of the license of the car that was supposed to have 
hit appellee and kept it in his mind until sometime later 
at the hospital should have no weight at all in the 
face of the testimonv of the other witnesses as to 
where the car went and in the face of Bennie Lipsip’s 
testimony that he was at the side of the car at all times 
and that the occupants never left the car. Someone 
was mistaken, and if Sergeant Gillespie’s testimony as 
to the car was correct then Bennie Lipsip’s testimony 
that appellant was driving the car was incorrect. 

In addition to this we have the testimonv of John 
McGinnis who saw the car go between four hundred 
and live hundred feet and bevond 21st Street and 

mr 

stop. If he was correct, and he said, as did the other 
two witnesses, that there wasn’t much traffic, then Gil¬ 
lespie took the license number of the wrong car and 
also if Gillespie’s memory was as good on numbers as 
on the other facts, testified to by him, he must have 
been mistaken about the license number, at least there 
was not sufficient identification of Leonard Walsh, nor 
sufficient proof that it was his car that hit appellee to 
permit the Court to give the case to the jury to specu- 



late as to liability. And as is said in the case of Penna. 

R. Co. v. Chamberlain, 288 U. S. 333, we have a case 

• • 1 
where proven facts give equal support to each of two 

inconsistent inferences, in which event, neither of them 

being established, judgment must, as a matter of law, 

go against the party upon whom rests the necessity of 

sustaining one of these inferences as against the other, 

before he is entitled to recover. 

Conceding that it was the car of the appellant that 
hit appellee there is no testimony that the car was 
driven negligently, even though the Court (R-34), in 
his charge to the jury, stated there was evidencej that 
the car was operated in a negligent manner. 

Bennie Lipsip said it was going sixty-five miles an 
hour pursued by motorcycle officers, who were not pro¬ 
duced and who were not seen bv anvone else, and 
stopped five feet from where it struck appellee, j Ser¬ 
geant Gillespie does not state it was going fast and 
appellee herself did not see the car until it was very 
close to her and the first time she saw it it was oh the 
track on top of her, and that is the only evidence fhere 
is of negligence. 

The most the evidence shows is that the appellee was 
hit by a car and the happening of an accident doe^ not 
give rise to any inference of negligence. 

In Collins v. District of Columbia, 60 Appeals, 100, 
Mr. Chief Justice Martin, speaking for the Courf, at 


Page 102, stated as follows: 

“ ‘An inference cannot be drawn from a pre¬ 
sumption, but must be founded upon some fact 
legally established. This court has repeatedly 
held that when liability depends upon carelessness 
or fault of a person, or his agents, the right of 
recovery depends upon the same being showiji by 
competent evidence, and it is incumbent upon 
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such a plaintiff to furnish evidence to show how 
and why the accident occurred—some fact or facts 
by which it can be determined by the jury, and 
not be left entirely to conjecture, guess, or ran¬ 
dom! judgment, upon mere supposition, without a 
single known fact.’ C. & 0. Ry. Co. v. Heath, 103 
Va. 64, 48 S. E. 508; Va. Iron, etc., Co. v. Hughes, 
118 Van. 731, 740, 88 S. E. 88.” 

APPELLEE’S TESTIMONY TENDS TO SHOW 
THAT SHE WAS GUILTY OF NEGLIGENCE, 
AS A MATTER OF LAW, AND THAT HER 
NEGLIGENCE WAS THE CAUSE OF HER IN¬ 
JURY 

Appellee was crossing from the north side of Penn- 
svlvania Avenue to the south side between 21st and 
22nd Streets, Northwest, about seventy or eighty feet 
west of the crosswalk at 21st Street, commonly known 
as “jay walking”, no reason being given why she did 
not use the walk set aside for pedestrians. That she 
was on the eastbound tracks waiting for traffic to pass 
when she was struck by an auto; that she was stand¬ 
ing on the tracks for a few seconds looking to the right 
when all of a sudden it hit her; that she didn’t see it 
until it was very close to her; that she was trying to 
move back because she knew it was safer but knew it 
was impossible to do it; that there was nothing to pre¬ 
vent her from stepping back. 

Had the appellee been looking to the right as she 

savs for a few seconds she surelv would have seen the 
» •» 

car a considerable distance* away and could have 
avoided the accident. But it is respectfully submitted 
that appellee was not looking and walked directly into 
the car. There isn't any testimony to sustain her 
statement and if there was nothing to prevent her from 
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stepping back then it was her negligence, in not cooing 
so, that caused the injury. 

In the case of Kelly Furniture Co. v. Wash. R^y. & 
Elec. Co., 63 W. L. R. 268, it is said: “When a plain¬ 
tiff produces evidence that is consistent with ap hy¬ 
pothesis that the defendant is not negligent, and also 
with one that he is, his proof tends to establish 
neither.’’ 

In the case of Faucett v. Bergmann , 57 Appeals,1290, 
Mr. Chief Justice Martin, speaking for the Courk, at 
page 292, said: 

“It is true, where the undoubted facts and cir¬ 
cumstances in evidence clearly show that one 
about to cross a railwav track must inevitablv have 
seen a coming car or train if he had actually 
looked in its direction, the testimony of th^ in¬ 
jured party that he looked and failed to see it dom¬ 
ing may be rejected, and his contributory negli¬ 
gence declared as a matter of law notwithstand¬ 


ing. 




Appellee does not have the benefit of any presump¬ 
tion bv reason of any regulation, which she would have 
if crossing at a crosswalk. 

The appellee has charged in her Declaration (R-2) 
certain acts of negligence, including violation of cer¬ 
tain municipal regulations, but has failed in ever^ re¬ 
spect to produce evidence of any negligence and failed 
to produce evidence that there was any such regula¬ 
tion or that there was a violation of it. 

The Declaration alleges that the car was driveji by 
and on behalf of the appellant but appellee, if sh^ in¬ 
tended the pleading to cover an agent, has failed to 
prove that the car was operated by an agent of appel¬ 
lant and any inference there might be by reason of the 
ownership is rebutted by uncontradicted testimony. 
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THE COURT ERRED IN PERMITTING JOHN MC¬ 
GINNIS TO IDENTIFY APPELLANT. 

John McGinnis testified that he was on the north 
side of Pennsylvania Avenue between 21st and 22nd 
Streets, Northwest, about ten forty-five on the night 
the accident happened and saw the car that hit appel¬ 
lee travelling rather fast for about four hundred or five 
hundred feet after it hit appellee and that he could not 
say positively as to the identity of the men in the car; 
that they were average size and sitting when he saw 
them. Witness was then asked: 

“Q. Do you see two men here who resemble the 
men, although you are not positive they are the 
men because of the fact that you did not have a 
long view of them? 

Mr. Doherty: I object. I submit he has testi¬ 
fied here he could not identify them. Two men, 
sitting in a car, that is all he saw, dark as it is at 
ten forty-five o’clock at night, the cars moving 
along, how can he trv to identifv a man two vears 
afterward? 

The Court: That is a question of argument. He 

says he could not possibly. He might have an idea 

who thev were. I think he mav answer. 

_ * 

Mr. Doherty: We note an exception. 

Bv Mr. Newmver: 

Q.! You mav testifv. Do vou see two men who 
resemble the men? 

A. I could not sav thev directly resemble the 
men,' because T did not get an opportunity to see 
the faces of either man, but these men were seated 
in an automobile, they were average sized men. I 
would say, basing my opinion on an average sized 
man, that the two gentlemen sitting here at the 
counsel table beside Mr. Doherty would be about 
the size of the men, but I would not state positive- 
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ly that either one of these gentlemen was jn the 
automobile, because I could not positively idjentifv 
them.” ; 


To permit the witness even to go as far as hp did, 
after witness stated, that it was night and the car was 
on the other side of the street, to even give an idea that 
it might have been appellant, was prejudicial to the 
appellant. There are millions of men of average size 
in the world. 


THE COURT ERRED IN READING APPELLEE’S 

INSTRUCTION NUMBER ONE TO THE JURY. 

The Court, over the objection of appellant, ahd to 
which an exception was duly noted, read the follow¬ 
ing instruction to the jury: j 

“Plaintiff’s Prayer No. 1. i 

It is admitted that Ford Coupe bearing t). C. 
License tags P-7807 was owned by the defendant 
Leonard Walsh and because of this fact the jury 
are instructed as a matter of law that if that auto¬ 
mobile collided with Mrs. Rosenberg then the jury 
have the right to infer that it was being operated 
at the time by Leonard Walsh or his agent and 
this inference continues until overcome by prepon¬ 
derating credible testimony to the contrary; and 
if the jury finds from all the facts and circum¬ 
stances as may be shown by the evidence that the 
said automobile was at the time of the collision 
being operated by Leonard Walsh or on his be¬ 
half. then vour verdict must be in favor of the 
plaintiff against the defendant Leonard Walsh. 
Curry v. Stevenson, 58 App. D. C. 162; 
Simmons v. Brookes, 62 W. L. R. 563.” 

It is apparent that the Court and appellee hacjl in 
mind the two cases cited at the end of the prayer and 
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it is respectfully submitted that the facts in the present 
case are in no way similar to the facts contained in the 
cases cited: In the Stevenson case the plaintiff relied 
upon the inference of ownership entirely without any 
other allegation or proof as to who was operating 1 the 
car. Tn the pending case the appellee alleged and en¬ 
deavored to prove, as a fact, that the appellant was 
the owner and operator of the car and it is respectfully 
submitted that, having alleged specifically that the ap¬ 
pellant was operating the machine and endeavoring to 
sustain it by proof, any inference that might be in the 
case by reason of ownership of the car has no bearing, 
resting upon the principle of res ipsa loquitur as set 
forth in the Stevenson case: and the same principle is 
invoked in the case of Moore v. Clagett , 48 Appeals, 
at page 415, where Mr. Justice Van Orsdel, in his opin¬ 
ion, cited, with approval, the following excerpt from 
the case of Roscoc v. Metropolitan Street Bp. Co ., 202 
Mo. 576: 

“General allegations of negligence are per¬ 
mitted because plaintiff, not being familiar with 
the iinstrumentalities used, has no knowledge of 
the specific negligent act or acts occasioning the 
injury, and for a like reason the rule of presump¬ 
tive negligence is indulged. But, if plaintiff by 
his petition is shown to be sufficiently advised of 
the exact negligent acts causing, or contributing 
to, his injury, as to plead them specifically, as in 
this case, then the reason or the doctrine of pre¬ 
sumptive negligence has vanished. If he knows 
the negligent act, and he admits that he does so 
know it by his petition, then he must prove it, and, 
if he recovers, it must be upon the negligent acts 
pleaded and not otherwise.” 

The Simmons case merely holds that there is an in¬ 
ference that a person, driving an automobile dealer’s 
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car with a dealer’s license, is the accent of the c^ealer 
until the same is overcome bv credible testimony to the 
contrary. There is no such inference in the instant 
case for they allege and attempt to prove that the ap¬ 
pellant was the owner and operator of the car which 
struck appellee. 

The word 11 preponderating” also is misleading and 
improper for if the instant case was based upon an in¬ 
ference or a prima facie presumption, that inference or 
presumption continues only so long as there is noj sub¬ 
stantial evidence to the contrary and this doe^ not 
mean that the inference or presumption continues until 
overcome by preponderating credible testimony to the 
contrary and is so stated in Stevenson case. 

The Court in its general instruction to the jury re¬ 
iterated the statement contained in this prayer' and 
again read the same to the jury at the request of coun¬ 
sel for appellee (R-35). While no exception was taken 
to the general instruction of the Court the matter was 
brought to the attention of the Court on the motion 
for a new rial and sufficiently brought to its attention 
by appellant’s objection when an exception was taken 
to appellee’s prayer Number one. 

i 

THE COURT ERRED IN REFUSING TO PERMIT 
APPELLANT TO FILE ADDITIONAL 
GROUNDS FOR A NEW TRIAL. 

On October 26, 1934, a verdict in the sum of Ten 
Thousand Dollars ($10,000.00) was returned in favor 
of appellee and on October 30, 1934, appellant filed his 
motion for a new trial, and on December 3, 1934, and 
prior to the hearing on the motion, appellant filed a 
motion for leave to amend his original motion to in¬ 
clude : i 
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“1. That it appears by the affidavits of the jur¬ 
ors ifiled herein that the defendant’s rights were 
prejudiced by reason of the introduction of the 
matter of insurance in the deliberation of the 
jurors. 

2. That it appears by the affidavits of the jurors 
filed herein that the jurors arrived at their ver¬ 
dict by assessing punitive damages against the de¬ 
fendant.” 

This motion was accompanied by the affidavits set 
forth on pages 5, 6 and 7 of the record and it is re¬ 
spectfully submitted that the Court abused its discre¬ 
tion in refusing to permit the appellant to file the ad¬ 
ditional grounds and in failing to consider the matter 
contained in these affidavits and granting the appellee’s 
motion to strike the motion and affidavits. 

It is true that amendments, as a rule, are within the 
sound discretion of the Trial Court and that this dis¬ 
cretion will not be interfered with except in a clear case 
of an abuse of that discretion, and if this Court feels 
that it cannot review the action of the Trial Court in 
refusing the amendment this Court mav review the ac- 
tion of the Trial Court in denying the motion for a new 
trial. 

The affidavits, accompanying the motion for leave to 
amend, and filed, contain the fact that the jurors, in 
their deliberations, considered the element of insur¬ 
ance and agreed to ballot and to take one-twelfth of the 
total amount arrived at as a result of this ballot. The 
iurors having reached an agreed amount bv ballot and 

• « V %/ 

then, with a desire to penalize the appellant and to re¬ 
quire him to pay a certain amount over the insurance 
carried by him, added another amount, making a total 
of Ten Thousand Dollars ($10,000.00). This amount, 
in the face of appellee’s $32.00 doctor bill, indicated 
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that the jury had a great many things besides compen¬ 
sation of the appellee in mind. 

The Trial Court apparently was under the inhpres- 
sion that it had no right to consider the affidavits of 
the jurors on a motion for a new trial as evidenced by 
its sustaining appellee’s motion to strike appellant’s 
supplemental motion for a new trial and in denying 
appellant’s motion to amend his motion for a new trial 
but it is respectfully contended that it is proper to do 
so. This question was seriously considered in Mattox 
v. United States , 146 U. S. 140, where the Cou|t, at 
page 147, states as follows: 

4 ‘The allowance or refusal of a new trial rests 
in the sound discretion of the court to which the 
application is addressed, and the result cannbt be 
made the subject of review by writ of error, Hen¬ 
derson v. Moore, 5 Cranch, 11; Newcomb v. 
Wood, 97 U. S. 581; but in the case at bar the Dis¬ 
trict Court excluded the affidavits, and, in pass¬ 
ing upon the motion, did not exercise any discre¬ 
tion in respect of the matters stated therein. Due 
exception was taken and the question of admissi¬ 
bility thereby preserved. 

It will be perceived that the jurors did not gtate 
what influence, if any, the communication of the 
bailiff and the reading of the newspaper had dpon 
them, but confined their statements to what Iwas 
said by the one and read from the other. 

In United States v. Reid, 12 How. 361, 366, (affi¬ 
davits of two jurors were offered in evidence to 
establish the reading of a newspaper report of the 
evidence which had been given in the case under 
trial, but both deposed that it had no influence on 
their verdict. Mr. Chief Justice Taney, deliver¬ 
ing the opinion of the court, said: ‘The 4 rs ^ 
branch of the second point presents the question 
whether the affidavits of jurors impeaching their 
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verdict ought to be received. It would, perhaps, 
hardlv be safe to lav down anv general rule upon 
this subject. Unquestionably such evidence ought 
always to be received with great caution. But 
cases might arise in which it would be impossible 
to refuse them without violating the plainest prin¬ 
ciples of justice. It is, however, unnecessary to 
lav down anv rule in this case, or examine the de- 
cisions referred to in the argument. Because we 
are of opinion that the facts proved by the jurors, 
if proved by unquestioned testimony, would be no 
ground for a new trial. There was nothing in the 
newspapers calculated to influence their decision, 
and both of them swear that these papers had not 
the slightest influence on their verdict.’ The opin¬ 
ion thus indicates that public policy which forbids 
the reception of the affidavits, depositions or sworn 
statements of jurors to impeach their verdicts, 
may in the interest of justice create an exception 
to its own rule, while, at the same time, the neces- 
sitv of great caution in the use of such evidence is 
enforced. 

There is, however, a recognized distinction be¬ 
tween what may and what may not be established 
by the testimony of jurors to set aside a verdict. 

This distinction is thus put by Mr. Justice 
Brewer, speaking for the Supreme Court of Kan¬ 
sas in Perry v. Bailey, 12 Kans. 539, 545: ‘Pub¬ 
lic policy forbids that a matter resting in the per¬ 
sonal consciousness of one juror should be re¬ 
ceived to overthrow the verdict, because being per¬ 
sonal it is not accessible to other testimony; it 
gives to the secret thought of one the power to 
disturb the expressed conclusions of twelve; its 
tendency is to produce bad faith on the part of a 
minority, to induce an apparent acquiescence with 
the purpose of subsequent dissent ; to induce tam¬ 
pering with individual jurors subsequent to the 
verdict. But as to overt acts, they are accessible 
to the knowledge of all the jurors; if one affirms 
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misconduct, the remaining eleven can denv^ one 
cannot disturb the action of the twelve; it is use¬ 
less to tamper with one, for the eleven ma^ be 
heard. Under this view of the law the affidavits 
were properly received. They tended to ]^rove 
something which did not essentiallv inhere iii the 
verdict, an overt act, open to the knowledge of all 
the jury, and not alone within the personal con¬ 
sciousness of one.’ 

The subject was much considered by Mr. Justice 
Gray, then a member of the Supreme Judicial 
Court of Massachusetts, in Woodward v. Leavitt, 
107 Mass. 453, where numerous authorities ivere 
referred to and applied, and the conclusions an¬ 
nounced, 4 that on a motion for a new trial or| the 
ground of bias on the part of one of the jurors'^ the 
evidence of jurors as to the motives and influences 
which affected their deliberations, is inadmissible 
either to impeach or to support the verdict. But 
a juryman may testify to any facts bearing lipon 
the question of the existence of any extraneoui in¬ 
fluence, although not as to how far that influence 
operated upon his mind. So a juryman may tes¬ 
tify in denial or explanation of acts or declara¬ 
tions outside of the jury room, where evidencp of 
such acts has been given as ground for a new 
trial.’ (See, also, Ritchie v. Holbrooke, 7 S. & R. 
458; Chews v. Driver, 1 Coxe (N. J.), 166; Nelms 
v. Mississippi, 13 Sm. & Marsh. 500; Hawkinls v. 
New Orleans Printing Co., 29 La. Ann. 134, 140; 
Whitney v. Whitman, 5 Mass. 405; Hix v. Drury, 
5 Pick. *296. 

We regard the rule thus laid down as conform¬ 
able to right reason and sustained by the weighjt of 
authority. These affidavits were within the r^le, 
and being material their exclusion constitutes re¬ 
versible error.” 

In the case of Southern Pa. By. v. Klinpe , 65 I^ed. 

(2nd) 85, it was held that a juror’s statements, during 
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deliberation, that defendant offered certain sums in 
settlement of case, was prejudicial misconduct enti¬ 
tling* defendant to a new trial. 

In the case of City of Amarillo, Texas v. Emery, 69 
Fed. (2nd) 626, the refusal, on motion for new trial, to 
consider hffidavits of jurors showing that jurors, in 
determining value of property, for purposes of ascer¬ 
taining damage thereto by construction of viaduct, con¬ 
sidered unsworn testimony and had viewed property, 
held error. It was further held that affidavits of jurors 
which show overt acts constituting misconduct, or that 
extraneous matters that might influence jurors have 
been brought to their attention, are admissible in Fed¬ 
eral Court. 

It is respectfully contended that the matter con¬ 
tained in the affidavits was extraneous for evidence 
could not be adduced at the trial of the case to show 
that the appellant was insured nor the amount of the 
insurance. The affidavits further show that the ver¬ 
dict was not alone compensatory but included a cer¬ 
tain amount as punitive damages. 

If jurors are permitted to do the things set forth 
in the affidavits it is contended that the appellant’s 
right to a fair and impartial trial, which includes the 
proper deliberation of the jury, has been interfered 
with and that he did not, in fact, receive the fair and 
impartial trial that is guaranteed to him by the Con¬ 
stitution. 

It is respectfully submitted that the judgment ap¬ 
pealed from should be reversed. 

i Cornelius II. Doherty, 
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Washington, D. C., 
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